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BRING THAT BOOK 
UP TO DATE 


N THE MAY 1948 ISSUE OF THE JAG 
JOURNAL, under the caption “Let’s Clean 
House,” we suggested that the commands holding 
Naval Courts and Boards take action to incorpo- 
rate recent changes. Since that time, eight more 
changes to Naval Courts and Boards have been 
promulgated by the Secretary of the Navy after 
their approval by the President. 

All of the changes are important because they 
represent departures from procedures customarily 
followed heretofore by the Navy. Failure to fol- 
low the new procedures prescribed for use may 
mean, in most instances, that incorrect administra- 
tive, and occasionally judicial, actions may be 
taken in error, often to the detriment of naval 
personnel. 

There follows a brief digest of each of the 
changes promulgated since May 1948: 

Change No. 6, dated 29 October 1948, changes 
section 909. ‘This section, previous to-change, re- 
lated to the transmission of the reports of Naval 
Examining Boards to the Office of the Judge Advo- 
cate General, “together with all reports of quali- 
fications and other documentary evidence” which 
had been before the Boards. The new section 909 
excludes fitness reports from the “documentary 
evidence which has been before the Board,” eacept 
in cases of candidates not recommended for promo- 
tion. Fitness reports of officers recommended for 
promotion are returned to the Boards directly, 
through the Bureau of Naval Personnel, or to 
Marine Corps Headquarters; the fitness reports 
of those not recommended are to be returned to the 
Bureau of Naval Personnel or to the Marine Corps 
by the Judge Advocate General. 

Change No. 7, dated 11 November 1948, made 
changes in sections 474, 633, and 863. The word- 
ing of section 474 included language which indi- 
cated that, in rare cases, court martial records 
could be returned to courts for reconsideration of 
(a) an acquittal, (0) a finding of not guilty to any 
specification, or (¢) a sentence originally imposed, 
with a view to increasing its severity. The change 
strikes out the sentence referred to above, and other 
words in the old section indicating that the Secre- 
tary of the Navy might in some cases authorize 
the return of a record of trial to courts for recon- 
sideration under similar circumstances. The new 
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section now absolutely prohibits the return of rec- 
ords of trial for reconsideration of (a), (0), and 
(c), above, and prohibits courts from reconsider- 
ing in revision its prior findings or sentence under 
these same circumstances. 

The insertion of words and a time period in a 
sample record of previous conviction is the only 
change made in section 633, and this change is for 
clarity only. 

The last sentence of section 863, previously 
amended by Change No. 5, dated 9 January 1948, 
is further amended to change the wording “Nav- 
Med Form Y” to “Standard Form 88.” 

Change No. 8, dated 14 March 1949, makes five 
changes to Naval Courts and Boards, affecting 
sections 861, 891, 939, 947, and footnote 17 to 
section 947. The physical examination of candi- 
dates for promotion or appointment under old 
section 861 were required to precede the mental 
and professional examinations. This provision 
remains in effect for candidates for appointment 
under the new provisions of this section, but the 
physical examinations of candidates for promo- 
tion need not precede the mental and professional 
examinations. Deleted entirely is section 891, 
which previously dealt with the duty of the presi- 
dent of the examining board to ascertain that can- 
didates had been found physically qualified by a 
Board of Medical Examiners before proceeding 
with the professional examination. 

The same requirement has been changed under 
section 939, deleted by Advance Change No. 8. 

The fourth change in the series promulgated by 
Change No. 8, is in the “letter to candidate” set 
forth in section 947. This refers to the letter by 
means of which the commanding officer of the can- 
didate directs a candidate to report for examina- 
tion for promotion. 

In view of the changed wording of the letter 
in section 947, all of footnote 17 to section 947 has 
been deleted except “(here follow copies of all 
endorsements) .” 

Change No. 9, dated 20 August 1949, makes six 
changes, affecting sections 501, 523, subsection (c) 
of appendix E-4, subsection (c) of appendix E-5, 
and subsection (c) of appendix E~7, and subsec- 
tion (a) of appendix E-8. 

Authorized reporting systems, previously de- 
scribed in section 501 as permitting shorthand, are 
changed. As amended, section 501 permits the use 
of shorthand or longhand, as well as mechanical or 
electrical devices. 
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Change No. 10, dated 25 October 1949, makes 
two important changes in sections 196 and 202. 

The first of these changes substitutes a whole 
new section 196, covering an exception to the Best 
Evidence Rule. The change clarifies the matter 
of the admission into evidence of properly au- 
thenticated copies or transcripts of naval records 
and documents, and gives them equal standing in 
court with the originals. This is a lengthy para- 
graph which designates those officials who, be- 
sides the Secretary of the Navy, are authorized 
to certify that copies made are true copies of the 
originals. A sample form of the type of certifi- 
cation is included in the change. Also given effect 
within this section is a provision of the United 
States Code which permits copies of official rec- 
ords on file in a public office of a foreign country 
to be introduced into evidence when certified by 
the lawful custodian thereof and authenticated 
by a United States consular officer resident in 
that country. 

The disposition of shorthand notes is covered 
by the change to section 523. This change covers 
the possibility that the proceedings of courts mar- 
tial or boards may be recorded by mechanical or 
electrical means and it directs, in effect, that all 
devices upon which such mechanical or electrical 
recordings have been made will be retained until 
the judge advocate of the court has been notified 
that the final action on the case has been promul- 
gated by the Judge Advocate General. The other 
four changes, all in appendix E, change the oaths 
for the reporters of general courts martial, sum- 
mary courts martial, courts of inquiry or boards 
of investigation. The changed form of oath elimi- 
nates reference to keeping the record either in 


shorthand or ordinary manuscript, to give effect _ 


to the previous changes which now allow the use 
of mechanical and electrical devices. 

The second section affected by Change No. 10, 
section 202, is another exception to the rule against 
the admission into evidence of hearsay testimony. 
The amendment is made necessary by the enact- 
ment of legislation on 25 June 1948 (28 U. S. 
Code, 1732) which gives evidentiary value to book 
entries made in the regular course of business. It 
will be noted that the old section 202 was based 
upon the act of June 20, 1936 (28 U. S. Code, supp. 
695), and the change brings Naval Courts and 
Boards into consonance with the latest legislative 
action on the subject. 
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Change No. 11, dated 30 November 1949, makes 
15 amendments to Naval Courts and Boards, as 
follows: 

A brief paragraph, set forth under section 4 
of Naval Courts and Boards, previously stated the 
extent to which a knowledge of naval law was 
required of persons in the naval service. This 
short paragraph is deleted, and for it is substi- 
tuted a more concise description of what portions 
of naval law the Navy presumes its personnel to 
know. In some instances, knowledge is conclu- 
sively presumed ard actual ignorance is consid- 
ered no excuse. As to other types of naval law, 
the presumption of knowledge exists, but it is not 
a conclusive presumption. In still other cases, 
naval personnel are not presumed to know the con- 
tents of certain regulations, orders and instruc- 
tions, and it must be proved by competent evidence 
in each case that personnel accused of infractions 
have, in fact, actual or constructive knowledge of 
them. This is a very important departure from 
past practice, and should be studied thoroughly. 

The second change under this group deletes a 
portion of section 27, relating to the necessity 
for alleging in a specification that an offense was 
committed in breach of certain local laws, and 
substitutes for it a new paragraph which clarifies 
the necessity of making specific allegations in con- 
sonance with the change made to section 4. 

This change to section 27 makes it /egal to charge 
a man with the violation of a local order without 
setting forth verbatim the order violated. Please 
note, however, that when you follow the proce- 
dure made legal by this change, you deprive the 
reviewing authorities, including the JAG, of all 
information about the actual contents of the order. 
Accordingly, to avoid’ having the record bounce 
back for the inclusion of a certified copy of the 
order violated, it is urged that judge advocates 
and recorders of courts introduce into evidence cer- 
tified copies of the local order concerned, for the 
information of those who must review the records. 
Consult the last paragraph of section 309 for the 
proper procedure you should follow in requesting 
courts to take judicial notice. 

Judicial notice—that is, of matters which the 
court is bound to know as a part of its own special 
duty and function—is described in a new subpara- 
graph (c) of section 309. The old subparagraph 

(c) is to be deleted. 

The fourth change also reflects the modification 
that prompted changes to sections 4 and 27. By 
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this change, the second paragraph of section 309 
is deleted and a substitute paragraph provided. 
The fifth change of this series deletes the fifth 
subparagraph under the heading, “Elements,” in 
section 47, thereby removing from Naval Courts 
and Boards a source of considerable confusion to 
pleaders and courts. 

In the same section, under the heading “Lesser 
included offenses,” Negligence in Obeying Orders 
is to be inserted as a lesser included offense. 

Section 66 is amended by a sentence added to the 
paragraph which discusses elements of the offense, 
in order to reflect the thought that “a person may 
be negligent in obeying orders by carelessly fail- 
ing to carry out such orders in whole or in part.” 

Specification 15 is deleted from section 98 by 
the eighth change in this series. 

Section 41, dealing with the charging of prin- 
cipals and accessories, is amended by the ninth 
change in this group. It should be noted that this 
change directs that accessories after the fact should 
be charged with conduct to the prejudice of good 
order and discipline under the twenty-second AGN. 
The old section 41 is to be deleted. 

The tenth change in this series provides a sub- 
stitute specification 15 under section 98, deleted 
by the eighth change in the series. 

The eleventh change deletes section 467 and sub- 
stitutes a new section 467 governing the action of 
a court on a sentence in revision. 

Footnote 59 to section 639, is deleted by the next 
change under Advance Change No. 11, and a sub- 
stitute footnote is provided to bring it into con- 
sonance with the change described next above. 

Minor changes in the specification set forth 
under section 693 are made by the thirteenth in 
this series of changes, to reflect the new rating 
structure by deletions and substitutions in two 
lines of the specification. 

The last two changes in the series affect foot- 
notes appearing on pages 312 and 337, and substi- 
tute other wording for the old wording “General 
Accounting Office, Audit Division.” 

Change No. 12, dated 7 February 1950, affects 
sections 258 and 260. Both relate to the compen- 
sation of civilian witnesses, and to the payment 
of money for travel and subsistence while en route 
to and from their homes and the place of attend- 
ance. Civilians who are Government employees 
are discussed in these changes, as well as civilians 
not employed by the Government. 
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Change No. 13, dated 25 January 1950, directs 
that sections C—13, C-14, C-15, and C—16 of ap- 
pendix C be deleted and new sections, to be simi- 
larly marked, be substituted for them. 

This series of changes concerns, generally, the 
service of subpenas and judicial processes upon 
persons in the Navy, the production of official 
records in civil courts and the interviewing of 
naval personnel preliminary to litigation. Spe- 
cific provisions are made to cover suits against 
the United States under the Public Vessels Act, 
and procedures and instructions for the guidance 
of the personnel immediately concerned and their 
commanding officers, afloat and ashore, are set 
forth. 

This group of changes clarifies, also, the con- 
fidential character of officers’ and enlisted men’s 
records, as between the personnel concerned and 
“strangers.” Provision is made for inspection of 
records by the personnel themselves and their 
designated personal representatives. 

All of the changes described above are of real 
importance to every person in the Navy because 
they affect their personal and professional rights 
and obligations. Copies of the foregoing changes 
have been mailed (Change No. 13 is now in the 
process of being mailed) to all commands holding 
Court-Martial Orders, and all are urged to bring 
their books up to date by making the appropriate 
deletions and substitutions. 

Commands that have not yet received any of 
the changes described should make official request 
therefor by addressing the Judge Advocate Gen- 
eral (Attn: Publications Section), Navy Depart- 
ment, Washington 25, D. C. 


CRIMINAL 
ATTEMPTS 


By LCDR E. W. Cole, USN 


PERPLEXING DISCIPLINARY PROB- 

LEM facing commanding officers is how to 
treat the man who very nearly commits a crime. 
It is not easy to say what charge should be placed 
against the man who is apprehended just before 
going absent without leave, or the man who is 
stopped immediately before boarding ship with a 
bottle of whiskey concealed upon his person, or 
the man who almost breaks arrest. In each case, 


the facts alone must answer the question, “when 
is a criminal attempt completed”; or, more simply, 
“when does the uncompleted crime become 
criminal ?” 

An attempt to commit any crime is criminal, 
except where the consummated crime is itself an 
attempt, for example, an assault. It is criminal in 
its essence, and not merely because the act itself is 
harmful to naval discipline. The attempt derives 
its criminal nature from the substantive offense to 
which it is subsidiary. It has, nevertheless, the 
qualities and characteristics of other crimes. It 
consists of a criminal act, done with criminal in- 
tent. Both the intent and the act must coexist. 
To constitute an attempt to commit a crime there 
must be something more than an intent to commit 
it, for no intent, no matter how malicious, will, 
unaccompanied, constitute an attempt; nor, on 
the other hand, will any ac¢ amount to an attempt, 
unless coupled with an intent to commit a crime. 

Naval Courts and Boards, section 43, provides 
as follows: “An attempt to commit a crime con- 
sists of three elements: (1)-The intention to com- 
mit the crime, (2) performance of some act toward 
the commission of the crime, and (3) the failure to 
consummate the crime.” Let us consider these 
elements separately. 

As in the case of other crimes, one cannot be 
punished for a criminal attempt unless at the time 
of committing the offense he had the necessary 
guilty mind, or as lawyers say, the mens rea. This 
requirement usually causes no difficulty because the 
intent to commit the crime attempted will amount 
to a guilty mind. 

In addition to the requirement of general crim- 
inal intent, the crime of attempt also necessarily 
inolves a specific intent. One cannot attempt to 
do an act without the intent to do that act. The 
specific intent to accomplish the crime must, there- 
fore, be pleaded and proved. Drunkenness is a 
defense to such crimes only insofar as it disproves 
the capacity to entertain a specific intent. 

If the act attempted is not a “crime,” then, 
despite the fact that the accused believed it to be a 
crime and intended to commit it, he cannot be con- 
victed of an attempt; but if the act attempted is a 
crime, the belief of the accused that it was a lawful 
act is not a defense, since one’s ignorance of the 
law is no excuse. For example, X, believing that 
it is illegal to fish in a particular pond, neverthe- 
less attempted to so do. If he fishes in that par- 
ticular pond he commits no crime; therefore if he 
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attempts to fish therein he commits no crime. On 
the other hand, suppose that X, believing that it 
is legal to fish in a paritcular pond, attempts to 
fish therein although fishing is illegal. The mere 
fact that he does not believe that his actions are 
criminal will not prevent his being prosecuted for 
attempting to fish, or for fishing. 

The performance of some act toward the com- 
mission of the crime means some step taken, or 
thing done, which is adapted to the ultimate pur- 
pose intended, and which is a step in the actual 
commission of the specific crime intended. The 
form and nature of an overt act vary infinitely, 
since each act depends upon the nature of the 
crime and the circumstances of each particular 
case. It must be, however, some act done in actu- 
ally perpetrating the crime, as distinguished from 
acts which merely develop the means and methods 
for so perpetrating. 

An attempt cannot be criminal unless there is 
at least some apparent adaptation of means to 
result. If an act is done which could not, by any 
possibility, result in, or further, the intended crime, 
the act cannot be criminal. In accordance with 
this doctrine it has been held that throwing gun- 
powder against a house (gunpowder not explod- 
ing by mere contact) is not an attempt to injure 
by an explosion; and that striking with a small 
stick is not an attempt to kill. 

In addition, if a man attempts to commit a 
crime in a manner in which success is physically 
impossible, there is no criminal attempt. The 
principle may be made a little clearer by an illus- 
tration. An accused wishing to kill an enemy 
shoots towards an imperfectly seen object which 
he believes to be his enemy. The object actually 
is a stump or an animal. Obviously, if the bullet 
hit its mark, the crime of murder would not re- 
sult, and if the bullet misses its mark, there would 
be no crime of attempted murder. 

This principle is further illustrated by an early 
American case. During the American Revolution 
one of our soldiers desired to desert to the enemy. 
Seeing a body of troops which he took to be British, 
he started towards them, but was stopped before 
reaching them. The troops were, in fact, Colonial 
troops. Since the soldier could not desert from 
the Colonial army by joining other Colonial 
troops, he was found not guilty of attempted 
desertion. 

However, a distinction must be drawn between 
impossibility in general, and impossibility in par- 


6 


ticular due to an unknown intervening cause or 


condition. It is absolutely impossible to kill a. 


man with a bullet if the man is wearing bullet 
proof armor. However, it is possible to attempt 
to kill the man, and to be guilty of the crime of 
attempted murder. The attempt is complete, and 
is punishable, when an act is done with intent to 
commit the crime, using means adapted to the 
perpetration of it, whether the purpose fails by 
reason of intervention or for other extrinsic 
causes, 

It is universally held that an overt act, to be- 
come criminal, must progress to the point that it 
has become more than mere preparation to com- 
mit the crime. Acts of preparation have to do 
with planning, and consist in devising or arrang- 
ing the means, measures, or methods for executing 
the intended crime. 

In a case tried before a Navy court martial an 
accused was convicted of attempting to bring on 
board his ship intoxicating liquor for beverage 
purposes without proper authority. The evidence 
adduced at the trial showed that the accused was 
apprehended by the Shore Patrol outside the en- 
trance to the Navy Yard where his ship was 
docked, and that he had concealed under his coat 
a bottle of whiskey. The conviction of the accused 
was set aside on the ground that the overt act, 
alleged to have constituted the attempt, had not 
progressed to a point beyond mere preparation to 
commit the crime. In a case tried in a California 
court, a man was indicted for attempted murder. 
The evidence showed that the accused had threat- 
ened to kill the victim, and on the same day saw the 
victim working in a field. The accused procured 
a rifle, advanced to within about 150 yards of the 
victim, and then stopped to load his rifle. The 
victim filed before the rifle had been loaded or 
aimed. It was held that the conviction could not 
stand, 

In the following Pennsylvania case, however, 
the defendant’s acts went beyond “preparation,” 
and the higher court sustained his conviction as 
proper. The defendant planned a burglary of the 
house of one “P” and, while watching the house, 
saw “P” come with a lantern into his barn. The 
defendant and a confederate attacked and bound 
“P,” but they were frightened away before enter- 
ing and burglarizing the house. The court said, in 
distinguishing overt acts from acts of mere prepa- 
ration : “The acts of the prisoner in going to [P’s] 
place and watching his house, and even of prepar- 
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ing the rope to tie him, while undoubtedly done in 
pursuance of the intent, did not zo beyond mere 
preparation and had the intent been abandoned at 
this point, an indictment for an attempt to com- 
mit robbery or burglary could not have been sus- 
tained. But the moment a blow was struck on [P] 
the first step of the actual crime had been taken, 
and the intent merged in the attempt.” | 

In considering whether an attempt has gone far 
enough to justify punishment it is immaterial that 
the a¢cused may voluntarily desist from his at- 
tempt before it succeeds. If an attempt goes far 
enough to become dangerous to the public (and 
therefore criminal) the attempter becomes guilty 
of a crime; and his subsequent repentance and 
withdrawal from the crime, whether voluntary 
or from fear of detection, could not purge his 
guilt. 

The last of the essential elements in a criminal 
attempt is that the act or acts fall short of com- 
pletion. A failure to consummate the intended 
crime is as much an element as the intent and the 
performance of the overt act towards its commis- 
sion. If, therefore, at the trial for an attempt the 
evidence proves that the crime intended has been 
committed, there must be an acquittal. For ex- 
ample, in an Illinois case the accused was con- 
victed of attempted larceny. The evidence at the 
trial showed that the accused took handbags from 
the showcase in a store and put the bags in the 
pocket of his overcoat. The accused then laid 
the overcoat down on another showcase some ‘dis- 
tance away from where he got the bags. On 


appeal, the conviction was reversed by the Supreme 
Court of Illinois on the ground that the evidence 
showed that the crime of larceny was completed 
and that the attempt had merged into the greater 
crime of larceny. 

To bring this article to a close we might sum- 
marize and say that the uncompleted, unfinished 
crime can itself be criminal if an attempt is con- 
summated. An attempt consists of an intention to 
do a particular thing which the jaw has declared 
to be a crime, coupled with an act toward the 
doing, sufficient both in magnitude and in prox- 
imity to the fact intended, to be taken cognizance 
of by the law. 

Consequently, a commanding officer who is 
called upon to determine whether a man who has 
unsuccessfully endeavored to commit a particular 
crime is criminally responsible under the doctrine 
of criminal attempts should carefully investigate 
the facts of the case. He should first be certain 
that the efforts of the accused actually fell. short 
of the intended offense. Having determined that 
the intended crime was unfinished, he should ascer- 
tain whether the efforts of the accused were suffi- 
cient to accomplish the crime intended and 
whether the efforts, when thwarted or halted, had 
progressed to a point that they were beyond the 
stage of mere planning of the means and methods 
to complete the intended offense. When the com- 
manding officer has made these determinations, 
then, and only then, can he determine whether an 
accused who is unsuccessful in his criminal efforts 
is criminally responsible. 


WHY NOT SAY IT UNDER OATH? 


By LCDR Craig McKee, USN 


HE WRITER SINCERELY BELIEVES 
that he has something worth while to sell, and 
that it will be a definite benefit to those who buy. 
It is a well-recognized product which for many 
years has enjoyed a reputation of respectability 
and integrity in a highly competitive field. The 
principal parties to whom I propose to sell are 
the various accused and their counsel. The propo- 
sition that I am hopeful of selling is: “In all trials 
of naval personnel, if the accused has something 
that he believes is worth saying, say it under oath 
on the witness stand.” 
Against the proposition, that if the accused 


speaks he should do so as a witness under oath, 
is a certain section 419, Naval Courts and Boards, 
which provides “sales resistance” as follows: 

“An accused may, in any case where he so de- 
sires, make a statement. Such statement of the 
accused is a personal declaration and cannot le- 
gally be acted upon as evidence by the court, nor 
can it be a vehicle of evidence, or argument 
thereon, nor properly embrace documents or other 
writings or even averments of material facts, 
which, if duly introduced, would be evidence; and 
if such things be improperly embraced in a state- 
ment, they are entitled to no evidential weight. 
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“A statement may operate in two ways: (1) ‘To 
modify the plea of the accused when inconsistent 
therewith; and (2) as a plea for leniency, which 
may not be considered by the court except in rec- 
ommending the accused to the clemency of the 
reviewing authority. 

“It is irregular and improper to have a state- 


ment sworn to. In order to bring out facts or 
averments as sworn testimony in defense, it is 
necessary that the accused himself, or a witness 
in his behalf, regularly take the stand and sub- 
ject himself to cross-examination.” [Emphasis 
supplied. ] 

Naval Digest, 1916, and court martial orders 
from that year to the present time, emphasize the 
fact that such a statement serves only the limited 
purpose indicated in section 419. It is admitted 
that “knocking” your competitor is strictly un- 
ethical among reputable salesmen, and of course I 
would never stoop to it, but let us consider how lit- 
tle was accomplished by some of those who em- 
ployed section 419, and refused to say it wnder oath. 

In a recent case the accused was charged with 
desertion, under which two specifications were 
pleaded to provide for the contingencies of proof 
relative to the exact place of return to naval juris- 
diction. After the prosecution rested, the accused 
made a motion for acquittal, which was granted 
as relating to only one specification, and was denied 
as relating to the charge and to the other specifica- 
tion thereunder. The accused offered no evidence 
but made an oral statement, not under oath, which 
stated, in part, as follows: “Well, I have never 
been before a court at any time, sir, and J have 
never had any intention whatsoever of deserting 
the United States Navy. I would like to be re- 
turned to duty if possible, sir. I request the 
clemency of the court.” 

The accused had been absent for 5 months, and 
was delivered to naval authorities. In view of the 
presumption of guilt to be inferred from these 
facts, the court had no alternative to ignoring the 
denial of intent contained in the statement of the 
accused. It found him guilty of desertion. 

The only part of the statement of the accused 
that was proper under section 419 was the request 
for clemency. By not taking the stand and deny- 
ing under oath his intent to desert, the accused was 
deprived of any defense to the prima facie case 
which had been established by the prosecution. 
The result was confinement for 18 months and a 
dishonorable discharge. 
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SecNav letter of 17 October 1946 (N. D. Bul. 
46-2041), as amended, states that in all cases of 
desertion a plea of not guilty “must be entered for 
the accused and evidence will be taken.” Numer- 
ous cases have been noted, similar to the one men- 
tioned above, wherein, after pleading not guilty 
to the charge of desertion, the defense, represented 
by counsel, offered no evidence to rebut the prima 
facie case. Yet each accused made a written or 
oral statement not under oath which, if given on 
the witness stand and believed by the court, would 
have been sufficient to support a finding of guilty 
of the lesser included offense of unauthorized 
absence. Thus the accused conceivably could 
have been saved from the stigma of being found 
guilty of desertion. 

It is conceded that in such cases no one can ever 
be sure that a different result would have obtained, 
had the accused used his ammunition under oath. 
It is also fully appreciated that many times the 
accused does not wish to take the stand, or his 
counsel sincerely believes that the accused will 
make a poor witness on the stand, and possibly 
do himself more harm than good. When one 
considers, however, how high the stakes are—a 
dishonorable discharge and a long period of con- 
finement, if the accused does not give the court 
something to “chew on” in his behalf—it is difficult 
to see how the result could be any worse if the 
accused would buy my proposition, and say it wn- 
der oath. 

In another recent case the accused pleaded not 
guilty to a charge of desertion alleging an absence 
of 72 days, after which the accused surrendered. 
The prosecution established a prima facie case by 
means of documentary evidence, whereupon the 
accused took the stand in his own behalf and was 
asked only one question by his counsel. This 
question related to the activities of the accused 
during his absence, to which the accused gave a 
very cursory answer, 10 lines in length. The word 
“cursory” is used advisedly, since Webster defines 
it as “passing hurriedly over or through some- 
thing which invites exhaustive treatment.” On 
cross-examination the accused was then asked 26 
reasonably grueling questions, after which the 
defense rested. 

Prior to the findings the accused made a written 
statement, not under oath, which read, in part, as 
follows: “I would like for the court to consider 
clemency due to my good conduct record. I have 
to my credit the Purple Heart, Victory Ribbon, 
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American Defense, American Theatre, European 
Theatre with two bronze stars, Good Conduct 
Medal, and the Presidential Unit Citation.” 
Properly the court was bound to ignore the facts 
set forth in the unsworn statement-of the accused 
relative to his many commendable awards. In 
arriving at its findings the court had no right to 
weigh the probability that a man with a record 
such as that of the accused would not desert the 
naval service. It is difficult to believe that at the 
time the accused made his statement, prior to the 
findings, he was thinking in terms of “clemency.” 
Surely he must have been concerned with the 
thought of being convicted as a deserter after 
compiling the combat record which he claimed was 
his. 

If the accused had in truth received the awards 
as stated, it would have been a simple matter to 
place such fact in evidence before the court, either 
by calling the judge advocate to testify from the 
service record, or by having the accused testify 
under oath. As remarked previously, there is no 
way of knowing what the result would have been, 
but with an absence of 72 days followed by a sur- 
render, a proper presentation of the combat record 
of the accused in evidence might well have been 
that margin necessary to rebut the presumption 
established by the Government’s prima facie case. 
It might have saved the accused from a dishonor- 
able discharge, and the badge of “deserter,” to go 
with his Purple Heart and his Presidential Unit 
Citation. 

It is apparent from conversations with persons 
who have served as defense counsel that the por- 
tion of section 419 which states “A statement may 
operate * * * (2) as a plea of leniency 
* * *” is interpreted by them to mean that the 
statement of the accused not under oath is a proper 
vehicle for endeavoring to obtain mitigation of the 
sentence without exposing the accused to any cross- 
examination. Naval Digest, 1916, and court 
martial orders emphatically point out that such 
an application of section 419 is entirely erroneous. 

Naval Digest, 1916, page 584, paragraph 4, states 
in part: “If the court places credence in the state- 
ment of the accused (after he has pleaded guilty), 
as appears to be the case from the wording of a 
unanimous recommendation to clemency, then be- 
fore arriving at a finding the defense should have 
been opened up and the accused called upon to pro- 
duce witnesses to that effect or informed of his 


privilege of taking the stand and so testifying 
under oath, subject to a rigid cross-examination.” 

Again, at paragraph 17, on page 585, Naval Di- 
gest states: “The accused should be informed that 
the court cannot attach evidentiary weight to the 
accused’s ew parte statement; that he has the right 
to take the stand and testify under oath and also 
to produce witnesses in his behalf to testify as to 
the existence of the deplorable conditions alleged 
(destitution of family, desire to remain in service, 
etc.), and that he should call such witnesses when- 
ever practicable.” 

A sample of a statement to be given pursuant 
to section 419 appears in section 681, Naval Courts 
and Boards, as follows: “I respectfully call the 
attention of the court to my youth, short service, 
and previous good record. I send half of my pay 
each month home to my mother, who needs it 
badly. I request the court and the convening au- 
thority to be lenient with me.” Since the stated 
facts as to youth, short service, and previous good 
record will be confirmed or contradicted by the 
judge advocate from the service record of the 
accused prior to a determination of the sentence, 
such matters, as well as the request for leniency, 
are properly contained in the statement. It is to 
be noted, however, that strict adherence to the 
aforementioned paragraphs from Naval Digest, 
1916, and to numerous court martial orders, would 
require the court to ignore the assertion that the 
accused is sending money home, unless this fact 
was put in evidence before the court by the testi- 
mony of the accused or some other witness. 

C. M. O. 1, 1925, 7, is emphatic proof of the fact 
that, if the court adheres to the true purpose of 
section 419, the accused had best offer in evidence 
matters which he believes merit mitigation of his 
sentence by the court. This court martial order 
states: “The defense offered no evidence but the 
accused made a statement in his own behalf in 
which he explained his reasons for leaving the 
Seattle and remaining away from the service. 

“It is evident from tlie very light sentence 
adjudged in this case that the court gave great 
weight to the statement of the accused. [Here 
the C. M. O. quotes section 665, N. C. & B., 1923, 
now section 419, N. C. & B., 1937]. 

“It is evident from the foregoing that the mat- 
ters referred to by the accused in his statement 
could not properly be given evidentiary effect by 
the court and could be used only as the basis for a 
recommendation to clemency. 
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“* * * Tt was therefore the duty of the court 
in this case to adjudge a sentence commensurate 
with the offense found proved, not considering the 
statement made by the accused. * * *” [Em- 
phasis supplied.] Also see C. M. O. 8, 1935, 4. 
C. M. O. 5, 1938, 2, would appear to go even further 
by indicating that not even a recommendation to 
clemency should be based on statements of fact 
appearing in the unsworn statement. In this case 
clemency was “strongly” recommended by all 
members of the court “in view of his excellent 
professional and personal reputation shown by the 
character evidence in mitigation.” The Judge Ad- 
vocate General published the following remarks 
of the convening authority, “the statement of the 
accused, by containing extracts from fitness reports 
and commendatory letters, was made a vehicle of 
evidence contrary to the provisions of article 419, 
Naval Courts and Boards.” 

When one considers the foregoing strict rules 
governing the correct application and purpose of 
section 419, it is difficult for this eager, optimistic, 
embryo salesman to understand how the accused 
and his counsel can resist the opportunity to buy 
the proposition that the accused should say it un- 
der oath. Realizing, however, that my competitor, 
section 419, Naval Courts and Boards, will un- 
doubtedly continue to enjoy a certain following, it 
then becomes incumbent on the court to assume 
its responsibility to insure that, if the intended 
purpose of section 419 is violated, appropriate 
procedure be followed by the court. In the event 
an accused makes a statement not under oath which 
is inconsistent with a plea of guilty, the procedure 
outlined in sections 417 and 420 of Naval Courts 
and Boards should be followed. 

If the accused, after making the obligatory plea 
of not guilty to the charge of desertion, then offers 
no evidence, but then makes a statement not under 
oath which would tend to rebut the presumption 
of intent to permanently abandon the naval serv- 
ice, the court should act. It should emphasize to 
the accused that his statement can be given no 
evidentiary weight, and that the only procedure 
whereby the court can properly weigh such state- 
ment is to have the accused take the stand, and 
make out his defense under oath. Similarly, if a 
statement not under oath contains statements of 
fact which, if considered and believed, would prob- 

ably result in mitigation of the sentence or a rec- 
ommendation for clemency, the court should take 
action. The court should inform the accused that 
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it must completely ignore such assertions of fact 
unless they are placed in evidence by the accused 
or some other witness so stating on the witness 
stand under oath. 

The judge advocate should closely analyze any 
statement not under oath which the accused in- 
tends to make, or does make, before the court. If 
the judge advocate knows in advance that the 
accused intends to include evidentiary matter in 
his statement, he should scrupulously adhere to 
sections 359 and 401, Naval Courts and Boards. If 
the accused or his counsel elect to make a statement 
that does not conform to the strict limitations set 
out in section 419, then it is the duty of the judge 
advocate to advise the court about proper further 
procedure. 

Failure of the court and the judge advocate to 
take appropriate steps in such a situation, particu- 
larly in cases of statements that are inconsistent 
with guilty pleas, will very probably, and very 
unnecessarily, result in one of the following situa- 
tions: (1) In all fairness to the accused it will 
later be deemed appropriate to offer him a new 
trial which, if accepted, will necessitate a utiliza- 
tion of naval personnel which could easily have 
been avoided without prejudice to the accused; or 
(2) due to the dissolution of the court, unavailabil- 
ity of necessary witnesses, or an unusual lapse of 
time since the first trial, a new trial will be imprac- 
ticable, and the findings and sentence will be set 
aside, and a possible miscarriage of justice will 
have been allowed to occur due to the failure of 
the court to take timely action. In C. M. O. 5, 
1921, 17, it was stated, “Courts martial should give 
careful consideration to statements made by ac- 
cused, when he has pleaded guilty, so that if such 
statement is inconsistent with his plea, change 
thereof may be made and the case then tried on its 
merits, and thus any miscarriage of justice pre- 
vented.” [Emphasis supplied. ] 

In the event the court should fail to reject a plea 
of guilty which is followed by an inconsistent 
statement, court martial orders indicate that the 
convening authority should not attempt to remedy 
the situation by returning the record of proceed- 
ings to the court for matters in revision. As 
stated in C. M. O. 6, 1931, 17, wherein such proce- 
dure was followed by the convening authority, 
“The convening authority was limited in his ac- 
tion to an approval of the proceedings, findings, 
and sentence, or, in the event he considered the 























court’s failure to reject the plea a fatal error, to 
a disapproval thereof.” 

It might well be argued by the members of the 
court, and by the convening authority, that failure 
to reject the plea of the accused, because of an in- 
consistent statement, was not fatal or prejudicial 
error. Such a contention finds support in section 
420, Naval Courts and Boards, where it is stated 
that failure to reject the plea of the accused in 
such instances “will not render the proceedings 
void ; but will render them voidable at the discre- 
tion of the convening authority if it appears to 
him that the interests of the accused have suffered 
substantial prejudice.” Also, numerous court 
martial orders have ruled, on the basis of section 
420 (and section 666 of Naval Courts and Boards, 
1923) that the interests of the accused had not 
suffered substantial prejudice. C. M. O.’s 3, 1944, 
554; 1, 1942, 287; 1, 1942, 286; 1, 1939, 103; 9, 1936, 
24; 6, 1934, 8; 4, 1930, 12; 10, 1929, 9; 5, 1924, 3; 
and 12, 1921,13. This might be a good place, how- 
ever, to get in a “commercial” plug for the say it 
under oath sales department by mentioning that in 
C. M. O. 9, 1936, 24, the accused was charged with 
desertion, pleaded not guilty, offered no evidence, 
but made an oral statement to the effect that he 
intended to return to the naval service. Although 
the conviction was not disturbed, it was remarked 
that “the rights of the accused would have been 
protected better had he taken the stand as a wit- 
ness in his own behalf and given his testimony 
under oath.” A similar statement appears in 
C. M. O. 12, 1921, 13. 

In answer to the argument of “no substantial 
prejudice,” and with regard to the application by 
convening authorities of the discretion indicated 
in section 420, it is pointed out that a majority 
of the court martial orders, new and old, relative 
to this problem, have held that the rights of the 
accused were sufficiently prejudiced to warrant 
granting a new trial, or setting aside the findings 
and sentence in lieu thereof. It may be beneficial 
to note the type of cases wherein such inconsistent 
statements are most apt to appear. 

Probably the most common situation by far is 
one in which the accused pleads guilty to offenses 
which require knowledge on the part of the accused 
that the person whom he offended was a superior 
officer. Accused then makes a statement, not under 
oath, to the effect that he was so drunk that he 
did not comprehend what he was doing at the 
time of the alleged offenses. Such a statement is 


clearly inconsistent with the guilt of the accused, 
because it denies the requisite specific intent. 
Failure of the court to reject pleas of this nature 
have resulted in remedial action by the Judge Ad- 
vocate General.. See C. M. O.’s 1, 1944, 216; 1, 
1943, 67; 1, 1942, 80 at 83; 8, 1922, 12; 6, 1922, 9; 
6, 1919; 79, 1918, 2; 50, 1918, 18; 129, 1918, 22. An 
inconsistent statement, recorded in C. M. O. 9, 
1922, 9, to the effect that the accused did not recog- 
nize his superior officer because the latter was in 
civilian clothes, resulted in the conclusion that. 
failure of the court to reject the guilty plea was 
fatal error. 

Nor is it uncommon in cases where the accused 
pleads guilty to an unauthorized absence, to have 
his statement not under oath contain matter in- 
consistent with such plea. C. M. O. 9, 1932, 10, 
recites the following inconsistent statement of the 
accused: “During the period of my absence over 
leave I was held by the civil authorities of Long 
Beach, Calif., pending an investigation of false 
charges preferred against me. As a result of the 
investigation I was completely exonerated, re- 
leased, and was not turned over to naval authori- 
ties for any further action in my case.” It was 
remarked that if the statement had been before 
the court as evidence and not rebutted, it might 
well have formed the basis for an acquittal, and 
the proceedings, findings, and sentence were set 
aside. 

In the case reported in C. M. O. 153, 1919, 31, 
the accused was charged with violation of a local 
order, and absence over leave in the Panama area. 
After pleading guilty, he made a statement to the 
effect that he had not intentionally violated the 
said order of the Commandant or intentionally 
absented himself from station and duty after leave 
had expired. He went on to say that while on 
leave he went out into the country, and in returning 
to his ship at Cristobal followed instructions about 
the direction to travel, given him by certain na- 
tives. These erroneous instructions led him to the 
Republic of Panama instead of to Cristobal. This 
court martial order is significant and important 
because it states that even though no specific intent 
need be proved for the offenses charged, the state- 
ment, rather than the plea of guilty, should have 
been considered by the court as the more intelli- 
gent act of the accused, and that the court com- 
mitted a material error by not rejecting the plea 
of guilty. 

If, after pleading guilty to absence without 
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leave, the accused comes forth with something that 
sounds like this, “If I am guilty of the specifica- 
tion as charged against me, it is merely because I 
misunderstood Major L—— when he told me that 
I was not to have liberty on this date,” then the 
court had best put sections 417 and 420 to work 
without hesitation. C. M. O. 190, 1918, 27. 

The court may have occasion to hear an alleged 
thief plead guilty to larceny, and then hear him 
confuse the issues by submitting a statement in 
which he denies that he intended to steal the article 
concerned, as was the case in C. M. O. 3, 1930, 13. 
Also see C. M. O. 174, 1918, 19, where a similar sit- 
uation resulted in disapproval of the proceedings, 
findings, and sentence. 

Remedial action by the Judge Advocate General 
was deemed appropriate where the accused pleaded 
guilty to violation of Censorship Regulations and 
then stated, “* * * Ihave been informed that 
I am presumed to know what those regulations 
are. At no time have I ever read them or have 
they been read to me.” C. M. O. 1, 1946, 30. 

Nor is a guilty plea a joking matter, if the ac- 
cused pleads guilty and then says, “I was only 
joking and trying to have some fun with Beusee 
when I asked him to put me on report. I did not 
think that he would take my request as other than 
a joke.” The question of how much the accused 
was actually joking can only be determined by a 
not guilty plea. C. M. O. 11, 1925, 15. 

It seems rather obvious that a man should not 
be found guilty of desertion growing out of an 
absence which he does not remember, but the 
court’s failure to reject a guilty plea, and put the 
question of amnesia in issue, resulted in a fatal 
irregularity as shown in C. M. O. 129, 1918, 22, 
where the inconsistent statement asserted that the 
accused “suffered from a lapse of memory and re- 
membered nothing during the period of his ab- 
sence.” 

An inconsistent statement appearing in a recent 
case bore an amazing similarity to the principles 
of law enunciated in a court martial order pub- 
lished 30 years ago. In C. M. O. 60, 1920, 17, the 
accused pleaded not guilty to the charge of “As- 
saulting with a deadly weapon and wounding 
another person in the Navy.” The court martial 
order stated, “From the evidence adduced it ap- 
pears that previous to the assault alleged Y twice 
knocked a cigarette from the mouth of the accused, 
that he did so in a threatening manner, and that 
he struck the accused on the jaw two or more blows 
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with his fist. The accused stated he would report 
Y and later, after the accused had been to the 
chief master at arms’ quarters, Y used threaten- 
ing language to the accused. Shortly thereafter 
Y assumed a threatening attitude and raised his 
fists with the apparent intention of again striking 
the accused. According to the accused’s testimony 
he feared injury. Y was a much larger man than 


‘the accused, who chose the only means open of 


defending himself by grasping a stick which was 
on the deck and striking Y.” The Judge Advocate 
General ruled that from the very testimony of the 
prosecution witnesses no offense was proven, be- 
cause a person who is unlawfully attacked by 
another in such a manner as to incite in him a rea- 
sonable belief that he is in danger of receiving some 
great bodily injury, may use such force to repel 
the attack as at the time appears to him to be rea- 
sonably necessary. The findings and sentence were 
disapproved. 

Our accused in 1949 was a willing soul, and 
pleaded guilty to “Striking another person in the 
Navy,” but then made the following statement 
not under oath, which will be seen to have an 
unusually familiar ring: “I would like to state I 
am guilty as charged * * * G and I had 
several arguments prior to the fight occuring [sic] 
on or about 7 September 1948. I tried to avoid 
him as much as my duties would allow. G gave 
me the impression that he was going out of his way 
to start trouble with me. G is larger than myself 
and is also a middle weight fighter in the Navy. 
I am not much at fighting, and there is no doubt in 
my mind what would happen to me if we ever 
came to blows. * * * One word led to an- 
other. G struck me in the face knocking a cigar- 
ette from my mouth, and from his motions meant 
to carry through and work me over. I was excited 
and afraid. I struck at him several times with a 
knife, * * *.” C.M.O.5, 1949, 107. Not only 
was the accused unwilling to buy the proposition 
of saying it under oath, but in making his incon- 
sistent statement he waved the red flag by para- 
phrasing the very defense that the Judge Advo- 
cate General had pointed out 30 years ago. 

The court, however, failed to recognize this fact, 
and found the accused guilty by plea. Because 
of the court’s failure to reject the plea of guilty, 
the Secretary of the Navy deemed it proper to 
offer the accused a new trial. It was stated in this 
court martial order that “Courts martial should 
give careful consideration to statements and mat- 
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ters purportedly in extenuation made by an ac- 
cused, when he has pleaded guilty, so that if such 
statement or matter purportedly in extenuation 
is inconsistent with his plea, change thereof may 
be made and the case then tried on its merits, and 
thus any miscarriage of justice prevented.” 

In the old days of more conservative football 
it was not uncommon for coaches to caution their 
quarterbacks, “when in doubt, punt.” Likewise, 
it is submitted that the court should not gamble 
on the question of whether a guilty plea, followed 
by what possibly may be an inconsistent state- 
ment, will be prejudicial to the accused if the court 
fails to reject the guilty plea. If in doubt, reject 
the plea. 

As previously stated, section 420 provides, in 
part, that failure to reject the plea of guilty will 
not render the proceedings void, but voidable at 
the discretion of the convening authority if it 
appears to him that the interests of the accused 
have suffered substantial prejudice. If, however, 
an unsworn statement contains assertions which 
appear to be inconsistent with the plea of the ac- 
cused, and which would be a possible defense if 
believed by the court, failure to reject the guilty 
plea amounts to unnecessarily shifting to the 
convening authority the burden and responsibility 
of determining whether the accused has or has not 
suffered substantial prejudice. More important, 
once it is admitted that such inconsistencies are 
present in the statement, and that such statement, 
if believed by the court, would have constituted 
a defense, is it not a dubious assertion to say that 
the accused has not suffered substantial prejudice ? 

Naval Digest, 1916, p. 584, par. 12, even goes 
so far as to state that “A statement submitted 
by the accused who has pleaded ‘guilty’ of deser- 
tion although not inconsistent with his plea may 
be of such a nature as to justify the rejection of 
the plea and a trial of the case on its merits.” 
[Emphasis supplied.] C. M. O. 4, 1924, 9, pub- 
lished at a time when a guilty plea to the charge 
of desertion was permissible, sets forth a state- 
ment of the accused, following a guilty plea, to 
the effect that he did not intend to desert, but 
on the contrary was endeavoring to report back to 
the Navy at all times. The Judge Advocate Gen- 
eral stated that “Courts martial should carefully 
scrutinize statements presented by the accused, 
and should the tenor of the statement be anything 
more than a mere request for clemency the latter 
should be rejected and the procedure outlined in 


section 622 [now section 417] Naval Courts and 
Boards, followed.” [Emphasis supplied.] 

In view of the aforementioned SecNav letter of 
17 October 1946 (N. D. Bul. 46-2041), making 
mandatory a plea of not guilty to desertion, the 
court is in the peculiar position of having no pro- 
cedure whereby it can bring matters in defense 
into evidence if the accused and his counsel insist 
on including such evidentiary matters in a state- 
ment not under oath. So again it is urged that the 
proposition to say it under oath is a sound “buy,” 
and an investment that will pay dividends. 

In passing it should be noted that there are some 
other pitfalls, relative to the subject matter dis- 
cussed herein, which might very conceivably result 
in fatal error. First, all the words of caution con- 
cerning the proper procedure to be followed by 
the judge avocate and the court, in the case of an 
inconsistent statement not under oath, are equally 
true of matter in mitigation or extenuation pre- 
sented under oath, subsequent to the fimdings. 
Should such matter be inconsistent with a prior 
plea of guilty, then the court should not fail to 
follow the procedure outlined in sections 417 and 
420, Naval Courts and Boards. (C. M. O. 6, 1945, 
276; 4, 1924, 8; section 165, Naval Courts and 
Boards.) 

Second, in the event the court rejects the guilty 
plea of the accused, the judge advocate must re- 
member not to “freeze in his tracks,” and fail to 
offer prosecution evidence, as happened in the 
trials reported in C. M. O.’s 10, 1926, 8; 4, 1925, 
14; 6, 1924, 3; and 92, 1918, 14. 

Last, if the accused is not represented by counsel 
and elects to make a statement not under oath, 
the judge advocate should insure that sections 359 
and 614 (93) are complied with. And, as indi- 
cated in section 419, under no circumstances should 
the judge advocate use the matters referred to in 
such statement as a vehicle of argument. 

To summarize, when the judge advocate and 
the court hear the accused make a statement not. 
under oath, these are the important matters to 
consider : 

1. Has the judge advocate properly advised the 
court about what appear to be inconsistent state- 
ments, or evidentiary statements of fact that 
should not be considered by the court? 

2. Has the court resolved all doubt that the 
statement of the accused may be considered incon- 
sistent; and, if so considered, has the court re- 
jected the related guilty plea of the accused ? 
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8. In mitigating the sentence or recommending 
clemency, has the court properly ignored any 
statements of fact appearing in the unsworn state- 
ment which should have been introduced in 
evidence? 

One parting shot to those of the accused and 
their counsel whose sales resistance may have with- 
stood the proposition that you should say it under 
oath. It is again emphasized that the sales talk 
is not intended in any way as an attempt to in- 
fluence defense counsel to expose the accused to 
cross-examination when such procedure has been 
given due consideration, and counsel believes that 
the accused would be prejudiced thereby. How- 
ever, it is submitted that, although probably no 
defense counsel cares to entertain the thought that 
he is gambling with the career or future of his 
client, nevertheless every trial presents a certain 
element of chance, and “playing the percentages” 
is generally the wise thing to do. Thus, if counsel 
in effect plans to do nothing for the accused and 
hides his defense ammunition in a statement not 
under oath, which is meaningless insofar as the 
findings are concerned, surely the accused can do 
no worse by firing his defense ammunition straight 
into the evidence, and saying it under oath. 


SKELETONS IN OUR 
JUDICIAL CLOSET 


By LCDR W. C. Kiracofe, USN 


RIMES WERE NOT ALWAYS CONSID- 
ERED to be offenses against society or the 
state. As late as the thirteenth century, a mu- 
nicipal code provided that one convicted of homi- 
cide should be turned over to the family of the 
victim for disposition. Likewise, members of the 
wrongdoer’s family were often compelled to con- 
tribute toward compensation paid to the victim’s 
family, on the theory that each member of the 
family was liable for the acts of all, and all for the 
acts of each. 

Family connections, however, were not in all 
cases such a handicap. Long recognized as part of 
the judicial procedure of England and many coun- 
tries of the continent was a mode of trial known 
as compurgation. In its original form, the ac- 
cused appeared before the court and denied the 
allegation against him under oath. In this he 
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was supported by the oaths of a prescribed num- 
ber of his kindred. These “conjurators,” as they 
were called, swore not as to any knowledge of the 
facts, but shared equally with the accused in the 
oath of denial of guilt. Later the oath of the 
conjurator was modified to a declaration of belief 
in the innocence of the accused. Failure to obtain 
the necessary number of conjurators resulted in 
conviction. Since conjurators were liable for se- 
vere penalties for perjury, usually the loss of a 
hand, it followed that many were unable to round 
up enough witnesses to obtain an acquittal in this 
manner. 

Generally, the privilege of compurgation was 
accorded only when there was a lack of competent 
evidence, and its use was discretionary with the 
court. The mode of selection and the number of 
conjurators varied according to the crime, the rank 
or status of the person accused and the jurisdic- 
tion involved. A person once convicted of crime 
was considered unworthy of belief, and was not 
accorded this type of trial. Although the prac- 
tice was supported by the Church, little confidence 
existed in it, and perjury was widespread. Its use 
in England declined at the end of the twelfth cen- 
tury, but it persisted in certain civil actions, and 
was not finally abolished until 1833. 

The system of oath-taking, which followed in 
the wake of Christianity, replaced trial by combat. 
The resulting prevalence of perjury caused the 
king of Burgundy to restore a form of trial by 
combat, judicial combat, at the beginning of the 
sixth century. It was soon recognized in many 
other European codes. Judicial combat or “wager 
of battle” did not refer to a spontaneous brawl 
but, rather, contemplated a deliberate resolving 
of an issue upon the outcome of a duel between 
two disputants, or between two champions selected 
by them. Prerequisite to the combat were the con- 
flicting assertions of the litigants, confirmed by 
oath. The champions, like the litigants, were re- 
quired to swear to their belief in the justice of 
their respective causes, and it often happened that 
a defeated champion, who survived the battle, gave 
up his life or a hand for perjury. Moreover, the 
defeated accuser faced trial and conviction for 
malicious prosecution. 

In England, weapons were furnished and ex- 
penses borne by the Crown in criminal cases tried 
by judicial combat. Contrary to the general atti- 
tude toward oath-taking, great confidence was 
reposed in judicial combat. This has been ex- 
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plained on the basis of popular belief in. divine 
intervention on the side of justice, in this type of 
trial. There is no record of trial by combat in 
England prior to the Norman Conquest in 1066, 
and thereafter it was adopted as an alternative 
to the “ordeal.” Trial by jury made its appearance 
toward the end of the twelfth century, after which 
trial by combat gradually declined. Its legality 
was still recognized as late as 1815, however, and 
it was not finally abolished until 1819. 

Like the judicial combat, considerable faith ex- 
isted in the ordeal on the theory that God would 
protect the just. The Church, having encountered 
the ordeal among the barbarians, accepted it as 
an appeal to God’s justice, and conducted it with 
appropriate religious services. 

The ordeal took a number of forms, most of 
which originated in India. In the ordeal of boil- 
ing water, a container of water was brought to the 
boiling point and the accused was required to 
thrust his hand into the water to retrieve a stone 
or ring placed in the bottom. The hand was then 
wrapped in a cloth, sealed by the judge, and three 
days later the guilt or innocence of the accused was 
determined by the condition of his hand. 

The red-hot iron, another widely used ordeal, 
was employed in two ways. One required the 
accused to walk barefooted and blindfolded over 
12 red-hot plowshares spaced at intervals. The 
other, used by the Anglo-Saxons, required that a 
red-hot iron be carried in the hand for a distance 
of 9 feet. The weight of the iron depended upon 
the degree of the crime. Here again, guilt or 
innocence was decided by the condition of the 
feet or hand 3 days later. The ordeal of fire was 
administered directly without the medium of wa- 
ter or iron. 

The ordeal of cold water consisted in lowering 
the accused into a pond or reservoir of water 
by rope, and determining guilt by the degree of 
submergence. Some courts held that sinking to 
the bottom was necessary for acquittal, while 
others held that complete submergence was sufli- 
cient. As in the case of compurgation, the ordeal 
was resorted to only where satisfactory testimony 
was not available. Those previously convicted of 
crime were compelled to submit to the ordeal, since 
they were not considered worthy of belief under 
oath. The custom was finally prohibited in Eng- 
land in 1219. 

Torture, which was recognized in the civil law 
and was used on the continent, had been rejected 





in England from early times. Its use in other 
countries, however, eventually persuaded the 
Crown that this was a prerogative reserved for 
the sovereign. In 1468 it was employed and re- 
sulted in the execution of the Lord Mayor of Lon- 
don. Having once been established as a peculiar 
right of the Crown, it was used in cases of high 
treason and in religious persecutions. The cus- 
tom then spread to ordinary criminal cases, such 
as murder and theft. 

The general abuse came to an end after the reign 
of Elizabeth, and torture was thereafter confined 
to cases of sorcery and witchcraft. These crimes 
were regarded as being of such a nature that they 
placed the accused beyond the protection of the 
law. As a practical matter, it was most difficult 
to obtain\a conviction for such crimes except by 
confession. Two methods of torture were com- 
monly employed in England for these offenses. 
One, which was particularly effective in obtain- 
ing a confession, consisted of depriving the pris- 
oner of sleep over a long period of time before 
bringing him to the courtroom. The other, in- 
volved pricking the body to discover an insensi- 
tive spot, the possession of which, it was believed, 
was the unfailing sign of a witch. The strategy 
of this method was to torture the victim, while in 
court, until he became speechless; whereupon the 
tormentor would immediately “locate” the tell- 
tale spot. A statute of 1641 in the Colony of Mas- 
sachusetts permitted torture of a person convicted 
in a capital case, where it was apparent that there 
were unknown conspirators or confederates in- 
volved. 

Such were the predecessors and, for a time, the 
contemporaries of the jury trial. As the latter 
grew in use, the fallacies of “justice” through com- 
purgation, battle, ordeal, and torture were real- 
ized. Outlaw cousins of some of these legal bar- 
barities have persisted into modern times. Man 
continues to resort to physical combat for on-the- 
spot justice; perjury remains a problem, although 
testimony is now restricted to those who profess 
knowledge of the issues; and the “third degree” 
and mob violence still provide an occasional item 
for the daily papers. 

Trial by jury has weathered the storms of eight 
centuries. Its defects are known, but few of its 
critics would have it otherwise. Perhaps it, too, 
may one day fall a victim of them, joining its 
forerunners in the limbo of things outgrown, dis- 
carded, and officially forgotten. 
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UNIFORM CODE OF JUSTICE 
ENACTED BY CONGRESS 


Y APPROVING A CONFERENCE RE- 

PORT on 25 and 26 April, the Congress of 

the United States gave to the Armed Forces of the 

nation a Uniform Code of Military Justice. The 

President affixed his signature to the bill on 5 May 
to make the Uniform Code law. 

The Code becomes effective, by its terms, on May 
31, 1951, which is the last day of the 12th month 
following its enactment into law. On that date 
all the Armed Services including the Coast Guard, 
come under its provisions. Until that date each 
Service will be governed by the laws that have been 
in effect over the years. To the Navy that means 
that the Articles for the Government of the Navy 
remain in full force and effect until 31 May 1951, 
and that there will be no changes in court martial 
practice or procedure, or in nomenclature. 

As enacted, the Code is the product of more than 
a year of interservice conferences and study, and 
it represents, of course, considerable compromise 
on the part of all the Services. Each has yielded 


some part of its legal concepts and legal procedures 
and each has adopted, at the behest of Congress, 


provisions which are new to them. 

This new Code, while clearly outlining the ulti- 
mate shape of the edifice, still must have its frame- 
work filled in with details. Many sections of the 
law are enacted “subject to such regulations as the 
President may prescribe,” “subject to such regula- 
tions as the Secretary of the Department may pre- 
scribe,” and other similar, limiting phraseology. 
This means that some form of law manual must be 
prepared which will combine the basic code with 
Presidential and Secretarial regulations, and at 
the same time provide forms for legal procedures 
under the new law. This, of course, must be com- 
pleted and distributed in time for use on the date 
the Code becomes effective. 

Because the Code is intended for all of the Serv- 
ices, it is anticipated that a single law manual can 
be composed which will serve the needs of all 
branches of the Armed Forces. While each of the 
Services has inherent features which differ it from 
the others, problems arising out of these inherent 
differences may well be solved by the promulgation 
of regulations implementing the Code, to effect ad- 
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ministration of the Code. © Whether it will be prac- 
ticable to include these implementing regulations 
in the all-Service manual is something not yet set- 
tled ; it may be necessary to provide a supplement 
for each of the Services. It might be considered 
undesirable to include in the single manual appli- 
cable to all the Services detailed matter concerning 
the hazarding of ships, taking of prizes or similar 
nautical matters which normally would be of inter- 
est only to the Navy and Coast Guard. The deter- 
mination of this point remains for the future. 

The manual is now in the process of preparation. 
Several months ago the Judge Advocate General 
designated a group of officers to begin work on 
some of the features of the bill that were suffi- 
ciently noncontroversial to indicate that they 
would be included in the final bill. At present, 
this unit is working in close liaison with similar 
groups designated by the Judge Advocates General 
of the Army and Air Force on the preparation of 
the all-Service manual, and while progress is being 
made it is anticipated that distribution cannot be 
made much before 1951. The Services can be re- 
lied on to provide adequate implementation and to 
incorporate the necessary regulations before the 
effective date. Refinements may come later, but 
the first manual will be complete and ready to use. 

During the year that will intervene between the 
enactment of the Code and its effective date, the 
JAG JOURNAL will discuss in detail, insofar as 
is practicable, the major changes in legal proce- 
dures the Navy may expect to encounter. Many 
provisions of the Code are so clear that they give 
little reason to believe that naval officers generally 
will not understand and apply them properly. 
Many more, however, will require explanation, 
and these will be dealt with so that you may see 
the shape of thingstocome. Until the law manual 
is completed, it will be possible to give you nothing 
official on the subject; you will get the Editor’s 
best guess about the meaning of the various Ar- 
ticles and their effect on the Navy. From time to 
time, as the manual nears completion and agreé- 
ment of the Services has been reached on the more 
controversial Articles, interpretations will be 


given which will at least be semiofficial, if not 
official. 
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